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Introduction

The arbitrability of a dispute may be defined in different ways depending on the jurisdiction. In general,
arbitrability means whether a dispute could be resolved through arbitration. Parties can proceed with arbitration
instead of litigation only if the dispute concerned is considered as arbitrable. For a non-arbitrable dispute, parties
can not declare their intention for arbitration, and even if arbitrators render a decision on this matter, it will not
be valid, enforceable, or binding upon the parties.

Issues with the Arbitrability of Antitrust Disputes
Key issues relating to arbitrability of antitrust disputes can be summarised as follows:

i.  The provisions regulating the area of antitrust generally concern with the public-interests, but not the
interests of real or legal persons. Competition law does not aim to protect individuals’ commercial
interests, and in this respect, parties are prevented to choose arbitration proceedings which enable them
to act in their free will and protect their personal interests.

ii.  Antitrust disputes often require complex economic analyses going beyond the parties of a dispute and
concerning the entire market. This inevitably results in advanced and high costs of examinations, where
arbitrators have limited opportunities to collect evidence.

iii.  Confidentiality is one of the main principles of an arbitration proceeding as commonly known. However,
this principle might be used to veil and cloud the competition violations which are mostly in connection
with high financial gains.

The Perspective of EU Law

Arbitrability of competition disputes was not generally accepted under the EU Law due to the public policy
concerns and complexity of these disputes. However, the EU Law has taken an important step by adopting EC
Regulation 1/2003 which implemented rules for arbitral tribunals to resolve disputes grounded on competition
law. European Court of Justice had embraced a new approach of the arbitrability as explained in the decisions
below.

e Eco Swiss Decision’

Eco Swiss decision is considered as the first decision confirming the arbitrability of antitrust disputes
under the EU Law. In short, the dispute is based on an eight-year license agreement between Benetton
International N.V (Benetton) and Eco Swiss Chine Time Ltd. (Eco Swiss) in 1986. It was agreed by the
parties that the Dutch law would be applied to the merits of the license agreement and the arbitration
clause would be applied to all disputes arising from this agreement within the scope of the rules of the
Netherlands Arbitration Institute. In 1991, Benetton terminated the agreement three years before the
actual termination date of the agreement and Eco Swiss resorted to arbitration. The Arbitral Tribunal

! Eco Swiss China Time Ltd. v. Benetton International NV, [1999] ECR I-3055
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rendered that Benetton had unjustly terminated the agreement and it must pay compensation to Eco
Swiss. Further to this decision, Benetton filed a set aside claim before the Supreme Court of the
Netherlands claiming that the award was in violation of Article 81 of the Treaty Establishing the
European Community. The Supreme Court of Netherlands refuted Benetton’s claim and upheld the
arbitral award by asserting that Article 81 is not to be regarded as compulsory rule “which is so
fundamental that no restriction of a procedural nature should prevent it from being observed”.

The decision was later brought before the European Court of Justice. The European Court of Justice
stated that in the interest of the efficient arbitration proceedings the review by the national courts should
be limited in scope, and therefore, the annulment of the award should be permitted only in exceptional
situations. The Court then concluded that the compensation claims had arisen from the unjust termination
of an agreement, which would have not endangered the public market of the European Community.
Accordingly, the European Court of Justice did not set aside the arbitral award.

e Microsoft Mobile Decision?

This decision is the first example that the English High Court assessed whether compensation claims
arising from cartels are arbitrable. The English High Court concluded that Microsoft’s claims against
Sony with respect to its participation in the cartel should be subject to arbitration clauses included in
supply agreements signed between them. More specifically, it is stated in the ruling that a standard
arbitration clause, which can be applied to all types of disputes arising from the contract, may include
cartel damages claims in its scope. Accordingly, the English High Court considered the cartel related
compensation claims as arbitrable as this interpretation can be adapted to other disputes based on tort
claims.

e  Ganz Decision?

In the set aside claim raised by SNCFT against Ganz based on the non-arbitrability claims, the Court of
Appeal of Paris concluded that the arbitrators are empowered to enforce public policy rules as they are
deemed as special judges of international arbitration and cases addressing competition law do not violate
public policy.

) Aplix Decision?

French company Aplix and Swiss company Velcro signed a patent license agreement in 1958 and Velcro
resorted to arbitration asserting that patents had expired. The Arbitral Tribunal ordered both parties to
pay compensation. Aplix filed a lawsuit against the arbitral decision in 1993, claiming that the dispute
at hand was non-arbitrable as it contained competition law related issues. The Court of Appeal of Paris
dismissed the requests of the parties and ruled that the provisions under EU Law could be applied by
both judges and arbitrators.

The Arbitrability of Antitrust Disputes Under Turkish Law

The Turkish Competition Authority (TCA), as per the Law on the Protection of Competition numbered 4054
(Law No. 4054), and the Turkish courts, as per the Turkish Constitution, are the competent bodies to determine

2 Microsoft Mobile OY (Ltd) v Sony Europe Limited & Ors, [2017] EWHC 374
3 Ganz v. SNFCT, Court of Appeals of Paris, 29 Matrch 1991.
4 Société Aplix v. Société Velcro, Court of Appeals of Paris, 14 October 1993
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a competition law infringement. It is generally accepted in the doctrine that antitrust disputes including the use
of public force, such as imposing an administrative fine, granting an individual exemption or clearing a merger,
should be considered as non-arbitrable. On the other hand, antitrust related civil-law claims, such as damages
actions arising from competition law infringements, are generally accepted as arbitrable. However, to the best of
our knowledge, Turkish Courts have not yet rendered a decision regarding arbitrability of competition law
disputes.

Conclusion

The arbitrability of antitrust disputes is a complex and highly-debated issue due to its mandatory nature and the
existence of competent governmental bodies. While the EU law provides more guidance on the European Courts’
approach towards this issue, the arbitrability of antitrust disputes under Turkish law is yet to be clarified with
case law. Therefore, parties should give due regard to arbitrability of competition disputes with Turkish law
nature.
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